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LAW & LEVIATHAN : Redeeming the Administrative State
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1. IXC®IT

FAROEREZI EL VU7 A7) CUF TRFE) L)) Thd, AEFEORIFEIL 1T
BEZEOEE] Thd, FHIIHA R A% A (CassRSunstein) &A1 Ky 7y -0
7 — 3 = —/b (Adrian Vermeule) T %, B6 Jifi4x 188 EL T 2020 2/ —/3N— FRFEDHIRT 2,
ABIITREFZFEZERREE (V074 7%0) bz, Zivkik (A1) & ORREXS
ELTW5,

FFEE DB AFRED L& FERFHAELZ0O%E [BIRITEES M) IEERE. 1969 4) 12
HE 9, ZOHBSWDRHEORFHEFZONREEE ST &b, FiFlc MTEEZE] LET5
ENAAOFFIELZ MM & 2 . FEITATREF OMIZ A [ 76 [TBIE SR ] (PG B R ARG, 1976
), PEFE MTEEFOEE] (FEBER. 1976 4), D.U /L F—3% (ILIEIAER) MTEEZ]

(FUMNRZEHIIRE 1986 ) . FRZFE T ATEEZ @] OREEE, 1991 4) TH 5, SHEED.
U R— (Dwight Waldo) , The Administrative State ( The Ronald Press Company, 1948 ), FM.~—
277 A (Fritz Morstein Marx), The Administrative State ( The University of Chicago Press, 1957 ) B8 LT
HFEATH D,

IREARE L DB O RMEENZ DN TOAREFF DD T, LIIIAREOIEIZ & 5 TR
BTSSR L TE LT, Z<HBERAT v FIT-E-> T 5D,

2. AEOBHLER
(1) AKEFEDHMW
THRATEIEZIZIERTE (illegitimate) 7> ? 1% (unconstitutional) 7> ? #E35{T: (unaccountable)
7 ? kR (dangerous) 7>? REZ (intolerable) 72 |,
T AV ANEFTIZINOORBEOFRFICL > TR ZHL TS, KAEOHIIL [Ekx oA
HI72 Rl 2 fHHE T D 7o O DR — W 7o PEfilr | Zdn 352 L IZH D,
(2) KEOHHL

AR, K (25%) BLORBEN LR,
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Framld TREIZhl-> T L <ikbEn7/-#45 ) (Long-Continued and Hard-Fought Contentions)
LU, BIRITBEZE (LT MTEIEZE] Ly o,) IS 2808 & HEEOMBL, AE Oz b
D,
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KGO 17X [BHr=2—72 ] (The New Coke) &ET 5,

aA—=7FAF Y ADT FU— K - 2—7 (Edward Coke, 1552-1634) Th 5, #ITEFF L LT
AF 27— MNYORHBIR (Stuart despotism) &8k 5, THIEZIZAT =7 — MO HHIBIE 25
THEL, ZhEHHTL2ERH2—27 ThD, Hia— 7 1 ATHERICKL D TEHERH Ok
1 (Risk of Executive Abuse) [ZFRWVVRE AN TW D, ZOREIET A U I AREFEOEES
HINTWZDT, BLIITRY, ZhUE, BIENEHORERRITHEICHT 2 THEmORIK)

(aftermath of a revolution) TH 50256 Th 5,

V. 2w

AFmOHE 2 FIL NEOHEMZED 1 : L—/L L Al#E] (Law’s Morality,1: Rules and Discretion)
LT D,

NMEITETER (moral) ThH D0 b LIEMEMEAI TRV ELITHAICERE TRV B, &
ITEE TNV O) ], B THAETE] (internal morality) . 37205 [FRE O EAKROETE &
JFELD LV &Rk OEE ] (minimal morality of duty and higher morality of aspiration) T %,

EONIRETEIZS T 2RFIZLLTDO 8 2 ThHh D, £ bix, OT X COMEE ZDHZEDHT
RELEIELTHIDNOA—LOREEZRD Z &, QFBEZ T 5 NN LTk b7
WLV DFERER KL TS Z & @QAFBUTONL— V2 FEHT L2 B8 TE T, LAHOH
BUCS HENTND LW BIRTOMEIZENT 22 L. OV— L 2BERREICT22 L. ©
FAEIZFET D=V ERMTHZ L, OADPTUVIRRNWELITI K OICERTLHL—LTHD
& OS> THTEI T2 ZE B TERVE S L — VB HBICUET 52 L, @B/ MmD
NV EEREDZILEDHICEVIEVWDRH D Z L THD, ZO XN —/VTIEOBETEORIEL
L TWHDTH D,

EOETEIZEE (discretion) OREZ AT LD, [TEEZFIIERRO 72 WIEREHI O EMHE 21T
LTS, HEHIILV—MIESW TSN D RNETH D, EOBEEORETILV—LTHD
N, ATHEZONL—Ab OB, T2ROBITHREZORETAITEOBEELREILTHZ LI
2%,

T. H3E

Kim D 3 FIL NEOEMZED 2 « —EMEL{E#) (Law’s Morality,2: Consistency and Reliance)
EHEL, EOEHEE L TCo—EELEEERY L5,

—BMIIEE S IIE R MELZ AT S, L, TEY RO LILH(EH] (justified reliance) %
ik 2 Z LIT—BMAREL X5 LT 2TBHEFHEO PR AETH LD T, AFXINLS
BT o TV D, TEOETEE L TO— B LERIZ, UTERERIZZ B & O — /L IHiE
S TITE L2 T X7 572\ ) (“Agencies Must Follow Their Own Rules”) Z & CTh 5, fHilz i, /v
—VOBBERERE LN — NV OWERERIT, —BMLEHARILTLZLIThD, L—1D
BRI R NE R I AFED HEEOZREM) (willful arbitrariness) Toh 0 | IR E LBV
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— N ERICTH D,
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AGHOE 4 FIX NEOBEREZ O 3 R, 2#E L OVEIEO&E] ) (Law’s Morality,3 : Limits, Trade-
offs, and The Judicial Role) & BT 5,

AREO T HEEIFBRAITBIECREONE Y THZ L ThHDH, TEREZFIHNCKT 56 LK

(promising version) |ZIEDEEOHEH TH D, Ll [TEIEOETEIZIEI SDOERRHDH, T
7o b SEREFE R (Positivism) | 224 (Trade-offs) 36 L OVEREDFR Y LI E DA FH (Judicial mistakes
and decisional burdens) T 5,

ITBUEDERICEET 5 1 DHOHRITFEIEERTH D, ZHUIMTBUEDBEE A ERNTRIL-S T
LIZEMTERNZETHD, 2O0ADHRITZITH D, ZHUTIED SELOAME & %373 2 il
& DB DOZITE 5, ILOERED 15 & L TORB MRS TIHIES LT 5 2 LR TE
WRNPRDHNDHZEThD, 3OHDHRIFNEDORY LYK EOAHTH D, ZTHUTHE
PSR & AEHIZEE L TR A2 21T TV D O T, [TEOABRAY T T FTRE 722 BUR KR 2 IR ELIZ I
NTLEHI>Z ETHD,

B, B5E

AimDH 5 B MR OREBNIRET-B | (Surrogate Safeguards in Action) &7 5,

ITEE R OFTEHER H OERRYEICK L, AR OITBAEOEEOFK R NEDO XEIZEb D & L
THERED U TEL L L CTHOWBN D, T 0 BRI, ITBUC K D Vv — VORI T4
Y] (reasonable) TRITNIXRHWI & N— L ORITATE O THIL L 72 &) 5%

(substantive expertise) 23RSV TCWND Z & — L OfEIRIT TAENOZGE L7 W) (fair and
considered judgment) XML TWHZ & ThH D,

X. fhek

AEO %I THERE] (Final Words) Th 5, 7 A U BATEIEIEL NEOWNAIETE] (internal morality
of law) ZH L, MEEIZfET 2% H D] (something to celebrate) TH 25, ZIULLM AT X A

(Janus) DX S IZHATH 2 DT, ITBEZFICHERZ 5 L2 0 ITEEZ OHERZHIIR L7720
T5, 2O ootk (duality) 37 AV BNEFORSGwRPEEGEIELDOTHD,

3. BbhiZ

T AV A AEFIIATEEZI S 230G & PEER & LT D, FREARIL ISR RF A T
DR M AAENETRT D, TAUIATEIEDOERE CTH 5, [TBUEOIERE, 77200 [{TBUEBIXZ
WWHE DN — V> TITEI L 2 T AUT R 722V BRI T 2ITHREZ AL EE ST 20 TH
2o

ARIIEFIT DT DICE LS TNDLD T FHEOERDLAA L FRHoTRLIRETHA I,
LorL, NETHIZ) TRLEE I ICEFHIFEARIIWONTZ LD THLDO T, FFEOE RS =
AL MITEenoTo, REORHEIZY =—27 AT (William Shakespeare) D SN ST
WHDT, ZHUIRZTZWERE S, [EADHEAETLHZLITTEL LW ETHD, LrL, £
NEEADLIIZHWD Z EITFEETH S, ] (0,it is excellent to have a giant’s strength: but it is

tyrannous to use it like a giant.)
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